 SEQ CHAPTER \h \r 1Copyright and Fair Use: Fair Use as a Right?

Thomas J. Froehlich

Professor

School of Library and Information Science

Kent State University

P.O. Box 5190

Kent, OH  44242-0001

(330) 672-2782 (Office), (330) 678-7600 (Home), (330) 672-7965 (FAX)

tfroehli@kent.edu

http://www.personal.kent.edu/~tfroehli/
http://www.slis.kent.edu/
Legal, ethical and moral dimensions of copyright
One of the most difficult and pressing ethical and legal issues is that of intellectual property and copyright. 

It is a difficult legal issue because many national and international laws and agreements are not uniform, consistent or compatible and they generally do not effectively address all the forms of information media, storage, replication and electronic document transmission.  A major concern is "whether laws created for an essentially print-based industry can realistically be applied to the complex international, multimedia society we are creating" [Gurnsey 1995, p. 2].  

It is a difficult ethical issue because librarians' and information professionals' concerns about public lending and/or free and public access and the social, political, educational and cultural roles of information lie in tension to legal constraints in the interests of authors and publishers.  In effect, librarians and others believe that copyright laws sometimes give excessive benefit to the creators of information and so serve to deter the dissemination and use of knowledge, particularly for the public good.   

It is a difficult moral issue because the traditions and norms of countries differ.  Difficulties emerge because different countries have established different or no policies and laws regarding copyright, fair use or fair dealing, or public lending right, and traditions have become established regarding the earlier concerns and technologies of materials, e.g., books and paintings, etc.  These traditions have created problems for the new technologies and forms of production and earlier decisions about what and how to copyright run counter to good implementations in the new technologies: 

in the overprotection of print materials online by preventing or refusing network access or 

in the underprotection of database compilations by excessive requirements for originality).  

Different traditions of copyright
In particular, the European tradition (and subsequently law) emphasizes the notion of moral rights (droit d'auteur), more personal than proprietary, which allows authors to protect the integrity of and to claim paternity to their work. 

The right to paternity is the right to be the named author of a work and the right to integrity is the right to object to distortion or other alteration of a work, or derogatory action prejudicial to the author's honor or reputation in relation to a work.  

The Anglo-American tradition (and subsequently law) emphasizes the property or economic aspects of copyright, which can be bequeathed and transferred and for which revenues may be accrued.  Traditionally, Anglo-American law has afforded little protection for moral rights, and has given authors little protection about the distortion of their works.  

Each tradition has its merits and its difficulties:  

the tradition of moral rights protects the rights of creators from others' tampering with their works (e.g., protecting a black-and-white photograph from being colorized through computer software); 

the property rights tradition protects and extends the economic interests of creators and publishers.  

Furthermore, the traditions of different countries have different attitudes about what should be protected and how.  E.g., in many Asian cultures, copying may be seen as a form of flattery, rather than thievery, in that the copier wishes to emulate the master strokes of superior craftsmen.  Furthermore, in Korea, new ideas and technologies are thought to be "public goods for everyone to share freely," [Steidlmeier, p. 247] and many developing countries are more interested in extending technologies throughout the society than providing incentives for new technologies and products.   

Justification of copyright

According to Gasaway et al. there are four major reasons for justifying copyright: 

First, just as an argument was made for the recognition of an author in the production of creative works, so too it is a "principle of natural justice" that an author should enjoy the benefits of his/her labor.  

The second argument is an economic one:  it generally costs a lot of money to produce a work, e.g., a motion picture, and few will expend the effort or the investment unless they expect to be adequately compensated.  In this respect, there has traditionally been an important symbiotic relationship between publishers (representing authors' and their own interests) and libraries:  because of the expenses of print production, publishers have relied on library sales to meet production costs or to make a profit [Samuelson 1995, p. 17].  

The third argument advances the view that creative works are cultural assets of the country in which they are created, and because of this viewpoint, some countries institute laws regarding public lending rights as a companion to copyright.  

Finally, there is a social argument which seeks to promote a wide dissemination of works so as to develop links among classes and to advance the progress of society.  

Any given country's copyright laws are a mixture of these four arguments [Gasaway et al. 1994, p. 157].

Copyright, other forms of intellectual property and differences in what is copyrightable

Copyright is said to protect one form of "intellectual property," others being patents, trademarks and trade secrets.   

In the American tradition, it can be attached to "original works of authorship fixed in any tangible means of expression," [17 U.S.C. sect. 102(a) 1988] whether it is a literary work, a painting, a piece of music, photograph, etc.  

"Original works" is not defined, but it does not require uniqueness, novelty or attempts at artistic merit.  

Neither is extensive labor required, but Oppenheim suggests that in countries with an Anglo-Saxon tradition, there is some emphasis on sheer hard work.  By contrast, continental European countries emphasize intellectual creativity and mere hard work is not enough for securing copyright.  What this means is that different things can enjoy copyright in different countries, but not the same ones.  [Oppenheim, p. 1].

Method for comparing copyright schemes among countries

Laura Gasaway and Sarah Wiant, working on behalf of the American Special Libraries Association, in Libraries and Copyright:  A Guide to the Copyright Law in the 1990s, have suggested the following scheme for comparing some of the differences and similarities among countries and Conventions.  The scheme focuses on various features:   

(1) Fixation, originality and creativity.  

For most Anglo-Saxon countries in order to a work to be protected, a work must be fixed in some tangible medium, but other nations have no such requirements.  All countries require a work to be original, but the notion of originality varies: it may mean originating from an author, being his or her own and not a copy of a work of someone else; or it may mean a minimum degree of creativity.  In all countries, it is the expression of idea that is copyrightable.  In most countries compilations are afforded copyright either implicitly or explicitly, but they differ about the nature of the base of the protection.  However, all nations have an originality requirement for databases, regarding the selection and arrangement of data. Furthermore, all nations agree that protection does not extend to the data or components that make up the arrangement, that is, the pre-existing material.  

(2) Term of copyright.  

The most common rule is 50 years beyond the death of the author.  The European Union (EU) and the United States are now moving toward 70 years after the death of the author (following Germany and Israel).  

(3) Moral rights.  

These rights of paternity and integrity are a long-standing part of the continental tradition, and have taken over worldwide except for the Anglo-Saxon countries, primarily the United Kingdom, the United States and Australia.  The United States and the United Kingdom have come to recognize them to a limited degree, based on adherence to the Berne Convention.  

(4) Fair use.  

Only the Anglo-Saxon countries recognize fair use or fair dealing, as such.  Canada recognizes both fair dealing and moral rights.  For countries that have moral rights, there are very stringent requirements for a use to be called fair. However, there are many legal systems, including those countries in Scandinavia and Portugal, that permit the use of materials for personal use, criticism, etc.  

(5) Registration.  

Under the influence  of the Berne Convention, any formalities have disappeared.  There is no need to formally register a work or notify an agency.  

 (6) Subject matter.  

The French and German traditions favor a broad notion of art and literature, whereas in the Anglo-American tradition, there is statutory enumeration of categories of creative works worthy of protection. [Gasaway et al. 1994, pp. 158-161].  Where there are commonalities or minimum requirements among countries, they have been due to one of the international agreements, such as the Berne Convention, or the EC Directives.

In this context, it is impossible to go into extensive detail, especially regarding all the relationships and differences of copyright law around the world, and so we will arbitrarily limit the discussion to the two most influential traditions.



US Rights Associated with Copyright
(1) Reproduction

(2) Distribution

(3) Adaptation

(4) Performance

(5) Display

Copyright extends beyond mere copying.  It allows copyright holders to prevent the unauthorized preparation of derivative works, the public performance and display of certain works, and the distribution of copies.  

New copyright law would extend the right to include that of (6) transmission.

Problems of Copyright in an Electronic Environment

Advances in information technology have produced radical changes in the ability to reproduce, distribute, publish, transmit and control information.  Fears about copyright on the Internet include:

(1) 
wide distribution is relatively simple and quick

(2) 
anyone can publish to a mass audience

(3) 
the quality of the copies is indistinguishable from the original

(4) 
publishing is almost cost free

(5) 
users can easily and cheaply obtain copyrightable material on the Internet 

Complicating the matter are issues about the nature of a copy: is a copy of an article in volatile memory a true copy?  The original White Paper developed in the Clinton administration on the issues of copyright in an electronic environment seemed to argue so:  some proposals by copyright owners would make temporary copies created in computers or other devices in the course of the operation of digital information networks violations of copyright laws, such as browsing copyrighted works on the Internet.  The problem for copyright holders is that something in transient memory can be readily made into a permanent file, an operation undetectable by the source location. 

What is a Publication?
Further complicating the matter are issues of what constitutes a publication.  

Traditionally, publication has three features: 

it is public, 

it is irrevocable, and 

it entails a fixed copy.  

None of these need apply to Internet publication.  

Publication could be private (i.e., restricted access to those who have  password to a site).  

It could be revoked by e.g.,  making all the password  access void or my eliminating the site from access.

Because of electronic editors, the “fixed” copy could be changed as often as an author likes.

[ SEQ CHAPTER \h \r 1National Academy Press, The Digital Dilemma…]

Fair Use
In the United States, the doctrine of fair use (similar to fair dealing in the United Kingdom) permits certain uses of copyrighted works: for criticism, reporting, comment, news, teaching, scholarship and research, but even within these cases, each specific case must be judged on its own grounds.  

In the United States, there are four factors to consider in each case: 

(1) 
the purpose and character of the use, e.g., whether it is of a commercial or educational nature; 




(2) 
the nature of the copyrighted work, e.g., scholarly works are more likely to be regarded as fair use than works for entertainment; 

(3) 
the amount and substantiality of the portion used, e.g., the less used or the less the significance of the portion used, the more likely the courts will see the case as fair use; and 

(4) 
the marketability of the work, e.g., if the market value of the work declines because of the use, it is more likely the courts will find unfair use.  It is the last factor which appears to have the most weight in the US courts.  

Whether such factors be considered in the use of copyrighted information on the web remains to be seen.  The hope is that fair use in copyright law, national and international, will continue to apply with full force in the digital networked environment and that international treaties or laws will not nullify such provisions

Against Fair Use
The problem is that the moral rights tradition in non-Anglo-American countries either have no fair-use tradition, or fair-use comes with very stringent requirements.  And the efforts of  rights owners (whether publishers or authors) and the major international organizations, such as WIPO, seem to want to ignore fair use or to eliminate it.

This is or should be a matter of great concern for information professionals and cultural libertarians.  Traditionally, fair use is used as a defense against copyright infringement.  But this posture is much too passive.

Fair Use as a Right and Not Simply a Defense
Copyright law was designed to balance:

(a).
Protection from unauthorized copying and providing incentives (economic and otherwise) for authors to create

(b).
The dissemination of information to promote learning, culture and development.

The most common focus for copyright are the legal aspects, but the moral, ethical and cultural aspects must be included.  It is here that fair use enters the picture: the economic and legal interests want to ignore or curtail or eliminiate fair use.  This may or should become a major issue of contention in international law and harmonization. 

In the US, there are two ways in which fair use is seen:

(a).
The traditional approach: fair use is seen as a defense against infringement.  I.e., certain uses of copyright materials become exempt based on conditions above.

(b).
An emerging view: fair use is a right or entitlement which has an affirmative character.  People have a right to free use of materials for educational and cultural purposes.  The rationale is that while authors create works, they also have cultural debts:  no author exists unto him- or her-self.  Their ability to write and create only exists because of the writers and authors that lived before them and from whom they derived inspiration, technique, ideas, etc.

Such a view lies in tension with much of the European tradition and international agreements.

Fair Use as a Right
On what grounds can one argue for fair use as a right?

(1) 
By questioning the foundations on which intellectual property is grounded, in particular by looking at the evolution of the institution of authorship

(2) 
Related to (1), by showing the ultimate cultural, social and political support and context of all intellectual property and that copyright is designed to protect the interests of corporations and governments, not creators or authors.

Against Intellectual Property
(1) 
Intellectual property is a phrase that indicates less a reality than an agenda or ideology which has increasingly been embraced to foster the domination of economics in cultural, social and political life.


(2) 
Such an ideology has fostered a rampant consumerism, and has deployed around the globe “capitalism without conscience” as the new theology, the salvation for all the ills of the world, poverty, disease, ignorance, etc.  Capitalism without conscience means that profits and jobs overshadow all other kinds of concerns: public interest, environmentalism, and other forms of social responsibility. 

Control versus Culture
(1)
Copyright law was established to strike a balance between the interest of the writer in the control and exploitation of his works and the related interest of the publisher and the untrammeled dissemination of ideas to foster the growth of knowledge and society.  This law has been connected and challenged by freedom of expression on the one hand and technological developments in means of dissemination on the other.  The imbalance of the exclusive rights of the author should not lead to the exclusion of cultural and educational rights of consumers.  

(2) 
There is a problem with the notion of ownership of intellectual products, a notion when absolutized,  betrays the communal foundations of the creation of intellectual works and their dissemination.  While one cannot disavow the real effort of authors to create works, there is often an arrogance implied by excessive claims of originality, as if somehow they had created these things ex nihilo.  Ironically, it is precisely this claim to a distinctive originality that makes the work copyrightable.  

Intellectual versus Property
Intellectual:  
On the one hand, we have the word “intellectual,” a word characteristic of the Aristotlean tradition and corrupted by the tradition that follows from Descartes.  In the current approaches, the “intellectual” disavows the emotional, the whole person.  It is now regarded as essentially “cognitive,” a distortion of an approach to human beings that makes them artifacts of the mind rather than realities to be confronted.  But even for the author him- or herself, intellectual work is a matter of a talking head.  

Property:
The original sense of property focuses on real estate and derivatively in the sense of ownership of such.  Such a notion is probably the prototypical sense of ownership.  Real estate as absolute dominion over things; as having physical bounds.  There are problems of the boundaries of intellectual products.

The Ambiguous Evolution of the Notion of Property in American Law:
At the beginning of the 19th century, property was ideally defined as absolute dominion over things.  Exceptions to this definition suffused property law: instances in which the law declared property to exist even though no “thing” was involved or the owner’s dominion over the thing was not absolute.  Each of these exceptions, however, was explained away.  Where no ‘thing’ existed, one was fictionalized.  Where dominion was not absolute, limitations could be camouflaged by resorting to fiction, or rationalized as inherent in the nature of the thing or the owner....  This dephysicalization was a development that threatened to place the entire corpus of American law in the category of property.  Such conceptual imperialism created severe problems for the courts.  First, if every valuable interest constituted property, then practically any act would result in a trespass on or a taking of, someone’s property, especially if property is still regarded as absolute.  Second, once property had swallowed American law, its meaningfulness as a separate category would disappear.  On the other hand, if certain valuable interests were not considered property, finding and justifying the criteria for separating property from non-property would be difficult.

  
 Kenneth Vandevelde, “The New Property of the Nineteenth Century: The Development of the Modern Concept of Property,” 29 Buffalo Law Review 325 (1980).

The Invention of Authorship
This raises some fundamental issues, such is who or what is an author, and can an author own a work?  What comes as a surprise is that the modern notions of authorship, associated with notions of originality, inspiration and solitary genius, and subsequent rights of ownership have only relatively recently emerged.  The current understanding of the nature and existence of the author belongs to a tradition which came into being and evolved.  In other words, the invention of authorship was a form of institutionalization.

"Establishing a tradition means forgetting its origins," Maurice Merleau-Ponty quotes Edmund Husserl as saying in his later years.  The concept behind  this text has profound implications and applications to a variety of things, including our dearly held notions of authorship.  E.g., labor unions and linguistic expressions as institutionalizations.  So too we have come to accept authorship as rights owner of expressed ideas.

Contrary to ordinary belief, our understanding of authorship or our understanding of what authorship has become was not a natural occurrence or an inevitability.  In fact, at the beginning of its creation,  some of the attempts to frame something like copyright and authorship was regarded as laughable:

Commentary on the Early Attempts at Copyright in Germany
But the ideas, the content!  that which actually constitutes a book!  which only the author can sell or communicate!”  —Once expressed, it is impossible for it to remain the author’s property.... It is precisely for the using the ideas that most people buy books ...  Over and over again it comes back to the same question: I can read the contents of a book, learn, abridge, expand, teach and translate it, write about it, laugh over it, find fault with it, deride it, use it poorly or well – in short, do with it whatever I will.  But the one thing I should be prohibited from doing is copying or reprinting it? ... A book published is a secret divulged. ... Would it not be ... ludicrous for a professor to demand that his students refrain from using some new proposition he has taught them as for him to demand the same of book dealers with regard to a new book?  No, no it is too obvious that the concept of intellectual property is useless.  My property must be exclusively mine;  I must dispose of it and retrieve it unconditionally.  Let someone explain to me how that is possible in the present case.  Just let someone try taking back the ideas he has originated once they have been communicated so that they are, as before, nowhere to be found.  All the money in the world could not make that possible.



Christian Sigmund Krause, “Uber den Bucherbachdruck”

The Invention of Authorship
Martha Woodmansee claims that the notion of authorship emerged in the 18th century, and that “The notion that the writer is a special participant in the production process [of books]-- the only one worthy of attention ... is of recent provenance.”   

Up until the 1750s German writers were considered to be a group of craftsmen, more or less a bunch of hacks, necessary for the production of books; they were merely one worker among the many who were used: typesetter, proof-reader, scholar, papermaker et al.   

This tradition followed upon a medieval tradition in which the church writers actively disapproved of elements or originality and creativity by which we have currently come to define authorship.  According to Goldschmidt, medieval writers “valued extant books more highly than recent elucubrations and they put the work of the scribe and the copyist above that of the authors.  The real task of the scholar was not the vain excogitation of novelties but a discovery of great old books.”

But in Germany in the mid-18th century, there was a large reading public and many authors became well-known, but living in poverty.  Capitalizing on a romantic vision of authorship, they began to demand greater compensation for their labor.  

This Romantic notion of authorship saw the author as the producer of original and new ideas, not one who copied, cut or pasted inherited ideas.  This Romantic vision of the author can perhaps be best described by Goethe’s description of writing as “the reproduction of the world around me by means of the internal world that takes hold of, combines, creates anew, kneads everything and puts it down again in its own form, manner.”  (Goethe, Letter to Sacobi 116).

It is impossible to fully develop this theme here.  What has been argued so far should raise some doubts about the notion of the absolute ownership of works and to provide some legitimacy for ‘fair use’ as a right.

Against Intellectual Property: A Second Approach –  the Social, Cultural and Economic Support for the Development of Intellectual Property and Cultural Debts
Hettinger opposes the intellectual property justifications saying that a new idea does not exist in a social vacuum. 

Earlier work -both intellectual and nonintellectual- by many other people have laid the way and provided a cultural foundation to a final (or rather current) contribution of an author. This includes teachers, parents, earlier authors, and inventors. 

It also includes the people who have built printing presses, laid telephone cables, built roads and buildings and in many other ways have contributed to the construction of society and nowadays including the Internet.   (Martin 1995, 3)  

Does an author have no debts to any of these institutions or to his intellectual predecessors?  Are his or her creations ex nihilo?

Let us take two examples, that of a literary work and a piece of software.  It seems obvious to most people, that if an author wishes to be compensated for their work, they are entitled to certain privileges.  The problem is that those privileges are not absolute, nor is their productions wholly within their power.  If I produce a literary work, I stand on the shoulders of others: from the novels I have read, from the teachers that I have had, from the conversations I have had, etc., all of these provided the basis for any author to produce what they did.  

Can one imagine how impoverished a work would be, if these authors had to pay for all the works they accessed, all the intellectual ideas they acquired from their teachers, etc.?  In fact, while society owes authors and inventors compensation for their productions, authors and inventors owe society compensation for providing them the means of their production.  This is the argument for the cultural or public interest in intellectual works.

Intellectual Property and Copyleft
The same is true of a piece of software.  While users owe developers some rewards for their useful productions, some developers do not want it.  Consider the emergence of "copyleft."

Its primary focus is to eliminate restrictions on copying, distributing and modifying software.  

It was an idea championed by Richard Stallman of the Free Software Foundation, who makes an integrated software system, GNU, available to the public.  The right to copy, distribute and modify the source code comes with the GNU software license, under two conditions:  that redistribution include a copyright notice and that there is a disclaimer of warranty.  [Hallam 1994, p. 596].  

What is useful about copyleft is that it eliminates redundant coding and the system is accessible to any company.  Perhaps a similar system could evolve for electronic publication on the Internet, as many authors seem interested only in moral rights (that their name be associated with a work and that it not be modified) rather than economic rights.

Furthermore, based on the notion that I own my ideas, just as one owns properties.  The truth of the matter is that I neither own my ideas (in terms being the absolute possessor or producer of them) or my property.  I am a guardian of my property, not an owner of it.  Ownership implies ability to dispose, not absolute owner.

Against Intellectual Property: Protecting the Interest of Corporations and Governments, not Creators or Authors

Martin states that the motivation for creators around the world is intrinsic satisfaction of investigation and discovery and for recognition of their peers. Rarely do scientists complain that they do not own their knowledge.  Many would complain on artificial barriers for the dessimination of their work. Most of these scientists receive a salary from the government or an educational institution and their livelihoods do not depend on royalties from published work. (Martin 1995, 7).

While it is true that some scientists work for corporations who profit from their ideas and inventions, just because this is the case, it does not justify making intellectual property for all forms of discovery and as motivations for scientific discovery.  

Furthermore, in practice most creators do not actually gain much benefit from intellectual property.  Because they are employees of corporations and governments, their economically valuable ideas are copyrighted or patented by their organizations, not themselves. Since intellectual property can be sold, it is usually the rich and powerful who benefit, without any labor to the creation of the new idea. (Martin 1995, 3).

The force that is driving the efforts of imposing intellectual property is the interest of giant powers like governments and corporations.

The Erosion of Fair Use: State and Regional Concerns
Fair use has eroded more and more both in the United States and around the world and if rights owners have their way, it will be rendered obsolete.  In many countries there is a public lending right, even for public and academic libraries, whereby fees are paid on an annual basis to rights owners.

Such annual licensing agreements are eroding fair use, for in the past once a journal was acquired, any number of copies could me made from the shelves by current and future borrowers. 

What is problematic is that the state has to pay annual fees or renewal of licenses for this access and should the state decide not to be in the information business and stop paying the annual fees, access to the journals would be foreclosed.  Future users would be out of luck.  In a traditional academic library setting, even if the fees to acquire a serial was higher than individual subscriptions, information seekers could use a journal as often and as frequently that they wanted – and the collection was relatively permanent.  

Fair use has eroded to the degree the ‘paid-once, many-uses’ philosophy has been transmuted to annual fees and no permanent collection that can be reused for scholarly and cutural purposes.  Is this not an erosion of fair use? 

The Erosion of Fair Use: International Pressures
The European Union, within which most countries come from a ‘moral rights’ tradition, have little in the way of fair use provisions, and the stance of the United Kingdom – despite its tradition of ‘fair dealing’ – has eroded to conform to Directives of the EU designed to harmonize the traditions of all of the countries in the union.

Furthermore, the World Intellectual Property Organization (WIPO) has a strong agenda promoting the interests of rights owners and ignoring educational, research and cultural demands for access to information.  What is particularly problematic is that if the US enters a treaty that overrides a native tradition (such as fair use), that tradition is overridden, and national law is contravened by the treaty.  Given economic pressures – to make money out of the information economy – there is many parties within the US that support such treaties.

First Sale
Furthermore, in Anglo-American law  there is also the doctrine of first sale.  

While the copyright holder has the right to disseminate copies of his or her work to the public, the purchaser of a print copy may dispose of that copy in any way he or she sees fit, regardless of the wishes of the copyright owner, according to the doctrine of first sale.  The purchaser may resell the work or put it on public display.  Traditional libraries in the United States have thrived on the doctrine of first sale: one copy can be made available to the public as often as the public wants to borrow it. 

Under current law, the legal purchaser of a book or video cassette may transfer it to another person without permission of the copyright owner.  Librarians and other activists have argued that there should be a digital equivalent of the doctrine of first sale to permit electronic transmission of a work under certain circumstances.  

The tendency in many new copyright laws is to include a right of distribution or transmission, which remains solely the right of the copyright holder, such that in no circumstances will a purchaser of an electronic document be able to transfer that document to another, whether he or she deletes it from their computer or not. 

General Conclusions about Copyright and the Internet

According to the The Digital Dilemma:  Intellectual Property in the Information Age by the Committee on Intellectual Property Rights and the Emerging Information Infrastructure, published by the National Academy Press, the confluence of three developments, the changing nature of publication in the digital world, the increasing use of licensing rather than sale and the use of technical protection mechanisms, have provided unparalled and easy access, but threaten free and public access and use.
They make the following observations:

Laws and policies should slowly be developed over time, considering all the stakeholders and their interests.   Stakeholders include government, rights holders, publishers, libraries and other cultural institutions, the public, and technology creators.

The traditional exemptions such as fair use or first sale should continue to  accommodated in the digital environment.  However, there is a widespread view that private copying is usually lawful, a view that cannot be supported.  The public need education about the proper occasions for private copying.

However, new arrangements should be developed that would insure both free access to information as well as satisfying the economic interests of rights holders.

General Conclusions about Copyright and the Internet
Observations of the Digital Dilemma, continued:

Technical protection mechanisms may be useful, but they cannot solve all problems: while they may help rights holders protect their economic interests, such protection should not contravene fair public access.

The solution to the problem must not be monolithic -- one solution for all problems.  There is great diversity in intellectual property and many models and mechanisms are being tried to address the problem.  Such diverse mechanisms should be encouraged until viable ones are discovered for particular domains and concerns. 

Fair Use as a Right

The recommendations of the committee above are wise and cautionary.  However, the economic and rights interests dominate most conversations about intellectual property.  Oftentimes where there is deliberations about intellectual property, leading to law, treaties or policy recommendations, those who advocate for the public interest and common  good are excluded.  

Given that this is the case, in order to insure that there will be a balance among public, private, and commercial interests, it is important the fair use be seen not as a defense  or exemption of copyright laws but as a right. 

Only as a right does the cultural indebtedness of authors and creators become evident as well as the need for free access to intellectual works to promote the general welfare. 
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